
	
  
	
  
	
  
	
  
	
  
	
  
	
  

More	
  information	
  
 
If you have any queries about the content of this checklist, please contact Amanda Doyle on amanda@doylelaw.co.uk. 
	
  
The	
  information	
  in	
  this	
  checklist	
  does	
  not	
  constitute	
  legal	
  advice	
  and	
  is	
  provided	
  for	
  general	
  information	
  purposes	
  only.	
  No	
  warranty,	
  whether	
  
express	
  or	
  implied	
  is	
  given	
  in	
  relation	
  to	
  this	
  checklist. 
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Who	
  is	
  the	
  other	
  party	
  to	
  the	
  
contract?	
  
	
  
Do	
  you	
  know	
  the	
  other	
  party?	
  Have	
  you	
  done	
  business	
  
with	
  it	
  before?	
  Consider	
  doing	
  a	
  credit	
  check	
  if	
  you	
  
haven’t	
  dealt	
  with	
  them	
  before.	
  
	
  
If	
  the	
  other	
  party	
  is	
  based	
  abroad,	
  consider	
  taking	
  legal	
  
advice	
  to	
  ensure	
  that	
  you	
  are	
  properly	
  protected	
  if	
  
things	
  go	
  wrong.	
  
	
  
Is	
  the	
  identity	
  of	
  the	
  other	
  party	
  important	
  to	
  the	
  
performance	
  of	
  the	
  contract?	
  
	
  
Are	
  there	
  specific	
  individuals	
  who	
  you	
  want	
  to	
  perform	
  
the	
  services?	
  
	
  
Are	
  you	
  happy	
  to	
  allow	
  the	
  other	
  party	
  to	
  sub-­‐contract	
  
some	
  or	
  all	
  of	
  the	
  work	
  or	
  pass	
  on	
  the	
  benefits	
  of	
  the	
  
contract	
  to	
  others?	
  If	
  not,	
  this	
  must	
  be	
  made	
  clear	
  in	
  
the	
  contract.	
  
	
  
If	
  the	
  other	
  party	
  is	
  a	
  company,	
  would	
  you	
  mind	
  if	
  
ownership	
  changed,	
  for	
  example,	
  if	
  a	
  competitor	
  took	
  
control?	
  

Should	
  negotiations	
  be	
  kept	
  
confidential?	
  
	
  
If	
  negotiations	
  should	
  be	
  kept	
  confidential,	
  get	
  the	
  
other	
  party	
  to	
  sign	
  a	
  confidentiality	
  agreement/	
  non-­‐
disclosure	
  agreement(NDA)	
  before	
  starting	
  
negotiations.	
  	
  
	
  

What	
  are	
  you	
  buying	
  or	
  selling?	
  
	
  
The	
  majority	
  of	
  contractual	
  disputes	
  relate	
  to	
  what	
  
services	
  are	
  to	
  be	
  performed	
  or	
  goods	
  to	
  be	
  delivered.	
  
	
  
Describe	
  the	
  goods	
  and	
  services	
  as	
  clearly	
  and	
  
accurately	
  as	
  possible	
  to	
  avoid	
  risk	
  of	
  disputes.	
  	
  
	
  
Any	
  important	
  issues	
  and	
  assumptions	
  should	
  be	
  
confirmed	
  in	
  the	
  contract	
  –	
  do	
  not	
  rely	
  on	
  verbal	
  
assurances	
  or	
  points	
  agreed	
  during	
  negotiations.	
  
	
  
List	
  what	
  the	
  other	
  party	
  should	
  and	
  should	
  not	
  be	
  
doing.	
  
	
  

	
   contract	
  negotiations	
  
	
  
This	
  checklist	
  summarises	
  the	
  key	
  issues	
  to	
  
consider	
  when	
  negotiating	
  contracts	
  on	
  behalf	
  of	
  
your	
  business.	
  Make	
  sure	
  your	
  contracts	
  
specifically	
  cover	
  these	
  points	
  and	
  consider	
  
taking	
  legal	
  advice	
  if	
  you	
  are	
  negotiating	
  a	
  large	
  
or	
  unusual	
  contract.	
  

To	
  visit	
  our	
  website	
  
…	
  click	
  here	
  	
  	
  

For	
  more	
  information	
  on	
  
running	
  your	
  business	
  

	
  …	
  click	
  here 

http://doylelaw.co.uk/useful-resource/
http://doylelaw.co.uk
http://doylelaw.co.uk
mail to:amanda@doylelaw.co.uk
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What	
  is	
  the	
  price	
  and	
  how	
  is	
  
payment	
  to	
  be	
  made?	
  
	
  
Is	
  it	
  a	
  fixed	
  sum?	
  If	
  not,	
  how	
  is	
  it	
  to	
  be	
  determined?	
  
	
  
Are	
  delivery	
  and	
  installation	
  costs	
  included	
  in	
  the	
  price?	
  
	
  
How	
  is	
  payment	
  to	
  be	
  made?	
  For	
  example,	
  cash,	
  
electronic	
  bank	
  transfer	
  or	
  bankers’	
  draft.	
  
	
  
When	
  is	
  payment	
  due?	
  Is	
  it	
  a	
  single	
  lump	
  sum	
  or	
  by	
  
instalments?	
  
	
  

What	
  happens	
  if	
  things	
  go	
  wrong?	
  
	
  
What	
  could	
  go	
  wrong	
  with	
  the	
  deal	
  and	
  what	
  loss	
  could	
  
you	
  suffer	
  as	
  a	
  result?	
  Consider	
  all	
  possible	
  
consequences.	
  
	
  
If	
  buying,	
  try	
  to	
  ensure	
  that	
  the	
  seller	
  is	
  responsible	
  for	
  
all	
  possible	
  losses	
  and	
  that	
  liability	
  is	
  not	
  limited	
  in	
  any	
  
way.	
  
	
  
If	
  selling,	
  try	
  to	
  limit	
  liability	
  to	
  a	
  fixed	
  sum,	
  as	
  damages	
  
for	
  breach	
  of	
  contract	
  may	
  be	
  far	
  greater	
  than	
  the	
  
contract	
  amount	
  and	
  impossible	
  to	
  quantify.	
  
	
  
Consider	
  taking	
  legal	
  advice	
  before	
  agreeing	
  any	
  clause	
  
that	
  seeks	
  to	
  limit	
  liability	
  under	
  a	
  contract.	
  
	
  

Is	
  the	
  deal	
  time	
  critical?	
  
	
  
When	
  do	
  you	
  want	
  the	
  work	
  done	
  or	
  goods	
  delivered?	
  
	
  
A	
  clear	
  timetable	
  is	
  essential,	
  especially	
  if	
  price	
  is	
  tied	
  
to	
  delivery	
  or	
  performance	
  dates.	
  
	
  
Do	
  you	
  want	
  to	
  be	
  able	
  to	
  end	
  the	
  contract	
  or	
  to	
  
impose	
  a	
  financial	
  penalty	
  if	
  work	
  or	
  goods	
  are	
  
delivered	
  late?	
  
	
  

In	
  what	
  circumstances	
  might	
  you	
  
want	
  to	
  pull	
  out	
  of	
  the	
  contract?	
  
	
  
How	
  long	
  do	
  you	
  want	
  to	
  be	
  tied	
  to	
  the	
  contract?	
  
	
  
Can	
  you	
  set	
  a	
  fixed	
  period	
  of	
  time	
  or	
  do	
  you	
  need	
  to	
  
include	
  a	
  right	
  to	
  terminate	
  by	
  giving	
  notice	
  to	
  the	
  
other	
  party?	
  
	
  
Are	
  there	
  any	
  circumstances	
  in	
  which	
  you	
  would	
  wish	
  
to	
  terminate	
  the	
  contract	
  immediately?	
  For	
  example,	
  if	
  
the	
  other	
  party	
  damages	
  your	
  reputation	
  or	
  goes	
  bust.	
  
	
  

Are	
  there	
  any	
  brand,	
  copyright	
  or	
  
other	
  intellectual	
  property	
  issues?	
  
	
  
Is	
  the	
  other	
  party	
  creating	
  something	
  specifically	
  for	
  
you,	
  for	
  example,	
  a	
  logo?	
  
	
  
Typically	
  intellectual	
  property	
  rights	
  created	
  by	
  a	
  third	
  
party	
  (rather	
  than	
  employee)	
  belong	
  to	
  the	
  third	
  party	
  
unless	
  the	
  contract	
  says	
  they	
  will	
  transfer	
  the	
  rights	
  to	
  
you.	
  
	
  
If	
  you	
  are	
  unsure	
  make	
  sure	
  you	
  take	
  legal	
  advice.	
  	
  
	
  

Is	
  there	
  a	
  payment,	
  performance	
  or	
  
enforcement	
  risk?	
  
	
  
Remember	
  that	
  if	
  anything	
  goes	
  wrong,	
  the	
  
protections	
  in	
  a	
  contract	
  are	
  only	
  as	
  good	
  as	
  the	
  person	
  
giving	
  them.	
  If	
  they	
  have	
  no	
  money	
  it	
  will	
  be	
  very	
  
difficult	
  to	
  get	
  any	
  compensation.	
  Consider	
  requiring	
  
security	
  (for	
  example,	
  a	
  guarantee	
  or	
  retention).	
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Are	
  you	
  dealing	
  on	
  standard	
  terms?	
  
	
  
Most	
  companies	
  have	
  standard	
  terms	
  of	
  business	
  
drafted	
  in	
  their	
  favour.	
  If	
  your	
  terms	
  conflict	
  with	
  the	
  
other	
  party’s,	
  you	
  will	
  need	
  to	
  make	
  sure	
  that	
  yours	
  
apply	
  rather	
  than	
  theirs.	
  
	
  
Be	
  wary	
  of	
  purchase	
  orders	
  or	
  delivery	
  notes.	
  These	
  can	
  
have	
  a	
  party’s	
  standard	
  terms	
  of	
  business	
  included	
  on	
  
them.	
  By	
  signing	
  a	
  delivery	
  note,	
  you	
  may	
  
inadvertently	
  commit	
  yourself	
  to	
  the	
  seller’s	
  terms.	
  
	
  
Always	
  be	
  clear	
  about	
  the	
  terms	
  on	
  which	
  you	
  are	
  
dealing.	
  If	
  in	
  doubt,	
  take	
  legal	
  advice.	
  
	
  

Take	
  care	
  before	
  signing	
  any	
  pre-­‐
contractual	
  agreements	
  
	
  
You	
  may	
  be	
  asked	
  to	
  sign	
  a	
  summary	
  of	
  the	
  main	
  terms	
  
before	
  the	
  main	
  contract	
  is	
  agreed.	
  This	
  document	
  can	
  
be	
  called	
  heads	
  of	
  terms,	
  a	
  term	
  sheet	
  or	
  a	
  
memorandum	
  of	
  understanding.	
  	
  
	
  
Take	
  care	
  before	
  signing	
  any	
  pre-­‐contractual	
  
document.	
  The	
  devil	
  is	
  in	
  the	
  detail,	
  there	
  are	
  
numerous	
  cases	
  where	
  the	
  actual	
  wording	
  used	
  created	
  
a	
  legally	
  binding	
  agreement	
  even	
  though	
  none	
  was	
  
intended.	
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